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FAMILIES FIRST CORONAVIRUS RESPONSE ACT

An Overview
• Signed by the President on March 18
• DOL issued preliminary guidance on March 24
• DOL issued agency regulations on April 1
Effective April 1, 2020, covered employers must provide
emergency paid sick leave (E-PSL) and partially-paid
expanded FMLA leave (E-FMLA) for certain qualifying
reasons related to the Coronavirus emergency, which
are subject to specified tax credits and reimbursements
Text or Email questions to Nadia at 937-516-4397 or nlampton@taftlaw.com
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FFCRA: Covered Employers
• E-PSL and E-FMLA must be provided by all employers with
less than 500 employees
– Includes all full and part-time employees; temporary
employees; day laborers; employees on leave
– DOES NOT INCLUDE independent contractors or
employees who have been laid off or furloughed by the
employer
– Separate corporations may be considered a single
employer under the FLSA’s “joint employer” doctrine or the
FMLA’s “integrated employer” doctrine
Text or Email questions to Nadia at 937-516-4397 or nlampton@taftlaw.com
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FFCRA: Covered Employers
Exemptions & Exclusions
• Exclusions (at the employer’s option):
– Health care providers
– Emergency responders

• Small Business Exemption:
– Small employers with fewer than 50 employees if providing
leave would jeopardize viability of company
– Further action needed; DOL will issue regulations in April 2020
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FFCRA: Emergency Paid Sick Leave
Eligible Employees: All current employees, regardless of length of
employment (exemptions and exclusions apply), may obtain paid sick leave
based on a qualifying reason for leave.
– FULL-TIME EMPLOYEES are entitled to up to 80 hours of paid sick
leave
– PART-TIME EMPLOYEES are entitled to paid sick leave up to the
number of hours that the employee is normally schedule to work over
two workweeks.
o If irregular weekly schedule, calculated over a 6-month period;
o If employed for less than 6 months, leave is equal to 14 times the number of
hours the employer and employee agreed upon at the time of hire, or in the
absence of such agreement, 14 times the average number of hours per
calendar day that the employee was scheduled to work over the entire period
of employment, including hours the employee took leave

– Intermittent paid sick leave only for certain reasons and only by
agreement
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FFCRA: Emergency Paid Sick Leave
Qualifying Reasons for Leave
(1) The employee is subject to a Federal, State, or local quarantine or isolation order
related to COVID-19;
(2) The employee has been advised by a healthcare provider to self-quarantine due to
concerns related to COVID-19;
(3) The employee is experiencing symptoms of COVID-19 and seeking a medical
diagnosis from a health care provider;
(4) The employee is caring for an individual who is subject to an order as described in [1
or 2 above];
(5) The employee is caring for his or her Son or Daughter whose school of place of care
has been closed for a period of time, whether by order of a State or local official or
authority or at the decision of the individual School or Place of Care, or the Child Care
Provider of such Son or Daughter is unavailable, for reasons related to COVID-19; or
(6) The employee has a substantially similar condition as specified by the Secretary of
Health and Human Services, in consultation with the Secretary of the Treasury and the
Secretary of Labor.
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FFCRA: Emergency Paid Sick Leave Benefits
Rate of pay depends on reason for leave:
• 100% the employee’s average regular rate for
qualifying reasons (1), (2), and (3), up to $511 daily
and $5,110 total
• Two-thirds the employee’s average regular rate for
qualifying reasons (4), (5), and (6), up to $200 daily
and $2,000 total
• Single use benefit only
Text or Email questions to Nadia at 937-516-4397 or nlampton@taftlaw.com
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FFCRA: Emergency Paid Sick Leave
Documentation / Recordkeeping
• Documentation of Need for Leave:
– Employees MUST provide to employers documentation
substantiating the need for leave PRIOR to taking leave
– Name; dates for which leave is requested; the qualifying reason
for leave; statement that the employee is unable to work because
of the qualified reason for leave
– Additional documentation needed to support request for tax credit

• Recordkeeping Obligations:
– Employer must retain all documentation for four years, regardless
of whether leave was granted or denied
– Small business exemption documentation must also be retained
for four years.
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FFCRA: Emergency Paid Sick Leave
Health Care Coverage
• An Employer is required to maintain an employee’s group
health plan while the employee is taking leave
– On the same conditions as coverage would have been had the
employee not taken leave
– Plan changes are okay, as long as the plan changes apply to all
employees in the workforce, including those on leave
– Employer must provide employee with notice of any opportunity to
change plans/benefits

• An employee remains responsible for paying his or her
portion of group health plan premiums that had been paid
by the employee prior to taking leave
9

FFCRA: Emergency Paid Sick Leave
Job Restoration
• An Employer is obligated to restore employees who take
emergency paid sick leave to an equivalent position upon
their return to work
• No protection from employment actions, such as furloughs
or layoffs, which would have affected the employee
regardless of whether leave was taken
• To deny job restoration, the employer must show that the
employee would not otherwise have been employed at the
time of reinstatement
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FFCRA: Emergency Paid Sick Leave
Prohibited Acts / Penalties
• Employer is prohibited from disciplining, discharging, and
discriminating or retaliating against employees who take
leave or file a complaint or institute a proceeding related to
the use of paid sick leave
• Violations of the E-PSL will result in a finding that the
employer failed to pay minimum wages in violation of the
FLSA
– Subject to the same penalties and enforcement mechanisms as
the FLSA
– Secretary of Labor has investigative and subpoena authority
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FFCRA: Notice Obligations
• Employee Notice Obligation:
– Reasonable notice procedures; “as soon as practicable” standard
– Employer should provide notice and opportunity for employee to
provide proper documentation upon employee’s failure to provide
proper notice

• Employer Notice Obligation:
– All covered employers, including employers that meet the small
business exemption, must post a notice in a conspicuous place
explaining the paid leave provisions and providing information
about complaint procedures
– Email/direct mail is acceptable; translation not required
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Emergency Family & Medical Leave
Expansion Act
• Effective Dates
– 4/1/20 – 12/31/20
– Not retroactive

• Employers Impacted
– Fewer than 500 at leave time
o Full-time
o Part-time
o On leave
o Temps
Text or Email questions to Nadia at 937-516-4397 or nlampton@taftlaw.com
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• Employees Excluded
– Healthcare
– Emergency responders
– Employees less than 30 days
o Temp time counts
o Regular FMLA requirements N/A

• Small Business Exemption
– (See EPSL)

14

Qualifying Event
“Qualifying need related to public health emergency” =
“Unable to work (or telework) due to a need for leave to
care for the son or daughter under 18 years of age of such
employee if the school or place of care has been closed, or
the childcare provider of such son or daughter is
unavailable due to a public health emergency” (for COVID19 as declared)
“Son or Daughter” - biological, adopted, foster, step, legal
ward, in loco parentis, under 18, or adult disabled child
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Expanded FMLA Leave Benefit
• 12 weeks leave
– Intermittent ONLY by agreement

• Unpaid first 2 weeks but EPSL available
• 2/3rd average regular rate
– 10 weeks
– Maximum $200/day - $10,000 max

Text or Email questions to Nadia at 937-516-4397 or nlampton@taftlaw.com
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Health Care Benefits
• Maintain group health plan coverage under
same terms
• Employees’ premium share paid by normal
methods

Text or Email questions to Nadia at 937-516-4397 or nlampton@taftlaw.com
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Health Care Benefits
• Leave Documentation
– Name, date of leave, qualifying reason, oral/written
statement, unable to work, name of child, school/
daycare closed, and representation that -– “No other suitable person will be caring for son or
daughter during leave”
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Employee Reinstatement After Leave
• To same or equivalent position unless no job exists
• Deniable to key employees
• Deniable by employers with less than 25 employees
due to hardship – all conditions must be met
– Position no longer exists due to economic conditions or
other changes in operations and caused by public health
emergency during leave
– Reasonable efforts to restore to equivalent position failed
– Reasonable efforts to restore made by efforts to contact
eligible employee for one year
Written documentation by authorized officer of above
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Recordkeeping
• Four years whether leave granted or denied
including oral request reduced to writing
• Documentation of calculations for leave paid
including records of work, telework, and E-PSL and
E-FMLA
• Documentation of calculation of expenses of
qualified health plan employer allocated to wages
• Copies of IRS Form 7200 – advanced payment of
employer credits – deposit shortfall
• IRS Form 941 – employer’s quarterly federal tax
return
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• Notice Posting
• Prohibited Acts
– Non-discrimination/non-interference

• Penalties
– Same as FMLA except no private action if not regularly
covered by FMLA

• Regular FMLA Interaction
– FMLA still available
– FMLA leave time applies
– E-PSL does not count toward 12 weeks
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STATE-BASED STAY AT HOME ORDERS
• Currently implemented in most states
• Ohio amended order
–
–
–
–
–

Effective Monday, 4/6 to 5/1
Recreational activities limited
Travel into state – self-quarantine
Social distancing as possible
Penalties – Maximum $750/90 days

• Essential Businesses and Operations
–
–
–
–
–

Healthcare / public health operations
Essential government functions
Grocery stores / pharmacies / hotels and motels
Religious institutions / educational institutions
Gas stations and transportation companies

• Essential Infrastructure / Critical Trades
• Relevant Question  Is the work/service necessary to maintain the
safety, sanitation, or essential operation of the business?
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WAGE-HOUR CLARIFICATIONS
• Reduction in Hours/Pay – Exempt Employees
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[AND MUCH MORE]

Aggressive, Responsive, Cost Effective
Representation
www.taftlaw.com
Please keep in mind that new guidance is being issued by the Department of Labor
and other authorities on a daily basis, and the scope of every employer’s legal
obligation is changing constantly. As a result, statements in these slides may be
qualified by subsequent developments.
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